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Dear Ms.

Hauser

suite

14000

850012-2151
and Mr.

Rivera:

This refers
to the 2001 legislative
redistricting
plan for
the State of Arizona,
submitted
by the Arizona Independent
Redistricting
Commission [AIRC] to the Attorney
General pursuant
to Section 5 of the Voting Rights Act, 42 U.S.C. 1973c.
We
received your responses to our March 26, 2002, request for
additional
information
through May 16, 2002.
We have considered
carefully
the information
you have
provided,
as well as census data, comments and information
from
other interested
parties,
and other information.
As discussed
further
below, I cannot conclude that the Arizona Independent
Redistricting
Commission has sustained
its burden under section
5
in this instance.
Therefore,
on behalf
of the Attorney General,
I must object
to the 2001 legislative
redistricting
plan for the
State of Arizona.
The 2000 Census indicates
that the state has a total
population
of 5,130,632,
of whom 25.3 percent are Hispanic,
4.9
percent are Native American,
and 3.2 percent are AfricanAmerican.
The state's
voting
age population
[VAP] is 3,763,685
of whom 21.3 percent are Hispanic,
4.1 percent are Native
American,
and 2.8 percent African American.
One of the most
significant
changes to the state's
demography has been the
increase
in the Hispanic population,
Between 1990 and 2000, th
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Hispanic
share of
25.3 percent.

the population

increased

from 18.8 percent

to

Under the voting Rights Act, a jurisdiction
seeking to
implement a proposed change affecting
voting,
such as a
redistricting
plan, must establish
that,
in comparison with the
benchmark standard,
practice.
or procedure,
the proposed change
does

not

"lead

to

a retrogression"

in

the

position

of

minority

voters
with respect to the "effective
exercise of the electoral
franchise."
See ~
v. United States,
425 U.S. 130, 141 (1976).
In addition,
the jurisdiction
must establish
that the change was
not adopted with an intent
to retrogress.
EgnQ v. Bossier
Parish
School Board,
528 U.S. 320, 340 (2000).
Finally,
the submitting
authority
has the burden on demonstrating
that the proposed
change has neither
the prohibited
purpose nor effect.
~.
at
328; see also E~ocedures for the Administration
of Section 5 (28
C.F,R.

51.52).

The constitutional
requirement
of one-person,
one-vote
mandated that the state reapportion
the legislative
districts
in
light
of the population
growth since the la.st decennial census.
We note that the state's
redistricting
plan was devised by the
Arizona Independent Redistricting
Commission [AIRC], which had
assumed reapportionment
responsibilities
under Proposition
106 of
the Arizona Constitution.
The Arizona Legislature
consists
of a House of
Representatives
and Senate.
There are sixty representatives,
two
from each of the state's
thirty
legislative
districts.
There are
thirty
senators,
one from each legislative
district.
Senators
and representatives
serve two-year terms.
Under the benchmark
plan,
there is one district
(District
3) in which American
Indians
are a majority
of the population
and seven districts
(Districts
5, 7, 8, 10, 11, 22, and 23) in which Hispanic persons
are a such majority;
in five of these districts
(3, 10, 11, 22,
and 23), a majority
of the voting age population
are minority
individuals.
In these eight district
our analysis
indicates
the
minority
voters
within
the district
have the ability
to elect
their
candidate
of choice.
This is the benchmark plan for our
analysis.
Because retrogression
is assessed on a state-wide
basis,
the State may remedy this impermissible
retrogression
either
by restoring
three districts
from among these problem
areas,
by creating
three viable
new majority
minority
districts
elsewhere in the State,
or by some combination
of these methods.
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According
to your submission,
the AIRC claims the proposed
plan contains
ten districts
(Districts
2, 13-16, 23-25, 27, and
29) in which minority
voters will
be able to elect candidates
of
their
choice.
However, based on the information
provided,
we
have determined
that the AIRC has not met its burden of
establishing
that minority
voters will
continue
to be able to
elect candidates
of their
choice in five districts
(Districts
13,
14, 15, 23, and 29).
As a result,
the proposed plan,
which
results
in a net loss of three districts
from the benchmark plan
in which minority
voters
can effectively
exercise
their
electoral
franchise,
is retrogressive.
We detail
those five instancesbelow.
Because retrogression
is assessed on a state-wide
basis,
the State may remedy this
impermissible
retrogression
either
by
restoring
three districts
from among these problem areas,
by
creating
three viable
new majority
minority
districts
elsewhere
in the State,
or by some combination
of these methods.
Proposed

Districts

13 and 1~

In southwest Phoenix, Hispanic voters
from benchmark
District
22 will
lose their
present ability
to elect their
candidate
of choice.
Under the proposed plan,
the majority
of
the benchmark district
is split
between proposed districts
13 and
14.
The Hispanic
voting
age population
in the benchmark district
(65.0%) decreases to 51.2 and 50.6 percent in proposed Districts
13 and 14, respectively.
Historically,
a district
with an
Hispanic
voting
age population
percentage
of that level,
which is
virtually
identical
to benchmark District
20, has not been one in
which Hispanic
voters
have been able to elect a candidate
of
their choice.
The AIRC has not shown that a level
of Hispanic
voting
age
population,
which has been inadequate to afford Hispanic
voters
with the ability
to elect their
candidate
of choice in benchmark
District
20, is sufficient
to afford
that opportunity
in either
proposed District
13 or 14.
Thus, the fragmentation
of
benchmark District
22 into two districts
eliminates
one district
where Hispanic
vo.ters had consistently
elected their
candidates
of choice.
Further,
the AIRC also has failed
to show that the
proposed plan creates another district,
either
in the southwest
Phoenix area or elsewhere in the state,
to compensate for the
loss of Hispanic
electoral
opportunity
in the benchmark district.

-4Pro'DoBed District

15

The AIRC has designated
proposed District
15 in central
Phoenix with a 43.6 percent Hispanic voting age population,
as a
district
in which Hispanics
could elect a candidate
of theirchoice.
However, our analysis
is unable to confirm that this iscase.
The proposed district
was created from benchmark Districts
18,

20,

23,

25,

and 26.

Proposed District
IS contains
31,729 people from benchmark
District
23, of whom 72.2 percent are Hispanic.
Since at least
1996, minorities
in benchmark District
23 were consistently
able
to elect their
candidates
of choice.
After
the 2000 general
election,
this district's
three legislative
representatives
were
all candidates
of choice of benchmark District
23 minorityvoters.
However, the majority
of proposed District
lS comes from
benchmark District
25, which contained
a Hispanic
voting
age
population
of 33.7 percent.
We have not been able to conclude,
based on the information
provided
by the AIRC concerning
the
electoral
behavior
of the Hispanic voters
from benchmark District
25, that the addition
of these voters
to those from benchmark
district
23 will
not result
in the elimination
of the electoral
ability
currently
enjoyed by minority
voters
in benchmark
District
23.
District

23

Proposed District
23 was created out of parts of six
benchmark legislative
districts
in the greater
Phoenix area,
encompassing parts of Maricopa and pinal Counties.
More than 74
percent of the proposed district
comes from benchmark District
7
Hispanics
are the largest
minority
group in both the benchmark
and the proposed districts.
They constitute
34.2 percent of the
population
in the benchmark District
7 and 29.5 percent in
proposed district
23.
Our information
is that Hispanics
voters
were able to elect candidates
of their
choice in benchmark
District
7.
In benchmark District
7, 30.2 percent of the voting
age population
was Hispanic.
As proposed,
the Hispanic
voting
age population
in District
23 is 25.7 percent.
Over the past
decade, this district's
Hispanic
community elected their
candidates
of choice for state senator and state representative.
In creat~ng the proposed district,
the AIRC made several
adjustments.
For example, the towns of San Manuel (46.2%
Hispanic)
and Oracle (38,3% Hispanic),
both of which had been in
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existing
District
7 were removed while the entire
city of Casa
Grande (39.1% Anglo) and virtually
all of Apache Junction
(87.9%
Anglo) were placed into proposed District
23.
We have attempted to analyze the electoral
behavior
in both
the benchmark and proposed districts
but have been unable to
determine whether the Hispanic voters
will
continue
to exercise
their
electoral
franchise
effectively
in the proposed district.
In addition,
the circumstances
surrounding
the removal of these
two towns and the resulting
drop in the Hispanic
voting
age
population
percentage,
has raised concerns regarding
the ability
of the AIRC to establish
that this action,
which had a
retrogressive
effect,
may also have been taken,
at least in part,
with a retrogressive
intent.
DJ.strJ.ct

29

We
District
Hispanic
choice.
10, 11,

also have not been able to conclude that proposed
29, located
in central
and south Tucson, provides
voters with the ability
to elect a candidate
of their
The proposed district
combines benchmark Districts
9,
and 14 with a Hispanic voting age population
of 45.1percent.
A majority
of proposed District
29's population
is from
benchmark District
10, which had a Hispanic voting
age population
of 55.3 percent,
The AIRC has presented no credible
evidence by
which we could conclude that this drop of eight percentage points
in the Hispanic
voting
age population
percentage will
result
in
the continued
ability
of voters
in proposed District
29 to elect
candidates
of their choice.

Under Section 5 of the voting Rights Act, the submitting
authority
has the burden of showing that a submitted
change has
neither
a discriminatory
purpose nor a discriminatory
effect.
Georqia v. united States,
411 U.S. 526 (1973); see also
Procedures for the Administration
of Section 5 (28 C.F.R. 51.52).
Because the AIRC has failed
to demonstrate
the proposed plan is
not retrogressive,
either
in purpose or effect,
it is necessary
to interpose
an objection.
However, some of the concerns
identified
result
from our inability
to reach the conclusion
that
it met the requisite
Section 5 burden.
Thus, if the AIRC can
present
evidence that satisfactorily
establishes
the absence of
both the prohibited
purpose or effect,
we would be willing
to
reconsider
this objection
pursuant to the applicable
provisions
of Procedures
for the Administration
of Section 5 of the Voting
Rights Act of 1965, 42 U.S.C. 1973c 28 C.F.R. 51.45.

Sincerely,
~
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We note that under Section 5 you have a right
to seek a
declaratory
judgement from the united States District
Court for
the District
of Columbia that the proposed change neither
has the
purpose nor will
have the effect
of denying or abridging
the
right
to vote on account of race, color,
or membership in a
minority
language group.
See 28 C.F.R. 51.44.
However, until
the objection
in withdrawn,
or a judgement from the District
of
Columbia Court is obtained,
the 2001 legislative
redistricting
plan for the State of Arizona continues
to be legallyunenforceable.
Clark v, Roemer, 500 U.S. 646 (1991) i 28 C,F.R.51.10.
To enable us to meet our responsibility
to enforce the
Voting Rights Act, please inform us of the action the State of
Arizona plans to take concerning this matter,
If you have any
questions,
you should call Mr. Robert Berman (202/514-8690),
Deputy Chief of the Voting section.
We are aware the issue of the AIRC's compliance with section
5 regarding
implementation
of the state's
legislative
redistricting
plan is pending before a three judge court in
Navaio Nation v. Arizona Inde'Dendent Redistricting
Commission,
(D. Ariz).
Accordingly,
we are providing
the Court as well as
counsel of record in that case with a copy of this letter.

~

Ralph F. Boyd, Jr.
Assistant
Attorney

General

TOTAL P.07

