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The State of Arizona | ndependent
Redi stricting Comm ssion was noticed to convene in Open
Publ i c Session on June 3, 2004, at 9:30 o'clock a.m and
went on the record at 9:30 o'clock a.m, at the Ofices
of the Arizona |Independent Redistricting Comn ssion,

Phoeni x, Arizona, 85007, in the presence of:

APPEARANCES:

CHAI RMAN STEVEN W LYNN

VI CE CHAI RMAN ANDI M NKOFF

COWM SSI ONER JAMES R HUNTWORK

COW SSI ONER JOSHUA M HALL (Present Tel ephonically.)
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ADDI Tl ONAL APPEARANCES:

LI SA T. HAUSER, Conmi ssion Counsel

JOSE de JESUS RI VERA, Commi ssion Counsel
ADOLFO ECHEVESTE, | RC Executive Director
LOU JONES, | RC Staff

KRI STI NA GOMEZ, | RC Staff

LI SA A. NANCE, RPR, CCR, Court Reporter
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PROCE

CHAlI RVAN LYNN:
Rol | call

M. Hall?

COW SSI ONER HALL:

CHAI RVAN LYNN:

COW SSI ONER ELDER:

CHAI RMAN LYNN:

COWM SSI ONER M NKCFF:

CHAI RMAN LYNN:

COWM SSI ONER  HUNTWORK:

CHAI RMAN LYNN:

with | egal counse

Ladi es and gentl enen,

norni ng are several itens.
obj ecti on,
ot her

So,

for

conplaints fromthe public.

is take public coment first,

wi t hout obj ecti on:

Publ i ¢ Sessi on
Phoeni x, Arizona
June 3, 2004
9:30 o'clock a.m

EDI NGS

Call the neeting to order.

Here.
M. Elder?
Her e.
Ms. M nkoff?

Her e.
M. Hunt wor k?
Her e.

The Chairnman is here al ong

and staff.

on the agenda this

VWat |1'd |like to do, w thout

t hen nbve on to

items we may wi sh to cover.

This is the time

consi deration and di scussi on of comments and

Those wi shing to address the
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Conmi ssion shall request pernission in advance by filling
out a speaker slip. Action taken as a result of public
conment will be limted to directing staff to study the
matter or rescheduling the matter for further
consi deration and decision at a later date unless it is
the subject of an item already on the agenda.

| have four speaker slips. |If there are
ot hers, please nake it known to us you would like to
address the Comm ssion and we woul d be happy to
acconmodat e you.

For the benefit of the two Conmi ssioners
who are on the phone, | would ask, since we do not have
the ability to anplify your voice this norning, speak
loudly and as clearly as possible.

M. Elder, M. Hall, if it is difficult for
you to hear the speaker, let us know. W'IlIl nove the
phone so it picks up better.

COW SSI ONER ELDER:  Thank you.

CHAI RMAN LYNN: First speaker, Allen
Tenmpert, Director of Elections for Mhave County.

M. Tenpert.

MR. TEMPERT: Thank you. Good norning.

Thank you very much for being here, to let
nme speak very early to neet other commtnents | have in

t he area.
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It's very sinple. | was asked to cone down
here fromthe County Attorney's Ofice since | was going
to be in the area and able to nake it just to give the
opi ni on of Mohave County which is very interested in the
possi bl e withdrawal of the Departnent of Justice
submission that is, | understand, to be considered
possi bly at this nmeeting.

So, for the record, | would just like to
state Mohave County is in favor of w thdrawal.

CHAI RMAN LYNN: Questions for M. Tempert?

Thank you, sir.

Next speaker, Liberato Silva.

M. Silva, Vice Mayor.

MR SILVA: M. Chair and Menmbers of the
Conmittee, thank you very much for allowing nme to speak
for a few minutes. Again, Liberato Silva, Vice Muyor,
City of Flagstaff.

Thank you for this opportunity to speak. |
represent the Community of Flagstaff and Metropolitan
Pl anni ng Organi zation. W strongly recomend t he
| ndependent Redistricting Comm ssion not withdraw the
Section Five submission of the April 12, 2004, plan to
t he Department of Justice for preclearance. Recent
events have proven that time is critical to the interests

of the voters of this state. The Court of Appeals wll
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take up the appeal from Judge Fields' order in the
ordinary course. And regardless of the result, one would
expect the disappointed side to file a petition for
review by the Arizona Suprene Court. An appeal and
petition for review of this conplexity necessarily wll
require significant time, certainly as nmuch as a year
and quite possibly longer. To await the unfolding of
this process before subm ssion of the April 12 plan to
DQJ) for preclearance runs the risk of a time crunch two
years from now.

Second, it is in the interests of the state
t axpayers not to withdraw. G ven the suppl ement al
appropriations needed to fund the Comm ssion's
activities, prudent expenditure of taxpayers' npbney nust
be a concern. The Conmi ssion already has incurred the
not unsubstantial costs of the subm ssion and a
withdrawal will waste that expenditure and will require a
doubl e expenditure if the trial court is affirnmed on
appeal

Finally, nothing is lost by allow ng the
submi ssion to stand. For all practical purposes, nothing
t he Departnment of Justice does can affect the 2004
el ection. The stay issued by the Court of Appeals and
the I ack of any appeal fromthe stay neans that the 2004

election will be run on the 2002 plan. |In contrast,
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letting the subm ssion stand will avoid any risk to the
2006 el ection and will avoi d spending noney twi ce on the
sane task

Under these circunmstances, it only nakes
conmon sense and good judgnment not to withdraw the
subni ssi on.

Again, | thank you very nuch for hearing me
out this norning in hopes you will not wthdraw.

CHAI RMAN LYNN:  Thank you, M. Silva.

Are those remarks in witing?

Woul d anyone care to ask questions?

COW SSI ONER HUNTWORK:  May | ask
guesti ons?

CHAI RVMAN LYNN:  You nay i ndeed.

M. Huntwork has questions.

COW SSI ONER HUNTWORK: M. Silva, we've
been recently, it's been nore the customto stop and ask
people testifying for clarification when we hear
sonet hing that nmay be inconsistent with what we have
heard from ot her sources.

| have heard from other sources that there
is a question about what will happen if the Justice
Department were to preclear a second plan. The argunent
is that the preclearance of the first plan would

automatically be revoked and that woul d | eave us, us,
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nmeani ng the State of Arizona, in the situation where we
have one plan which the Court of appeals has found cannot
be inmplenented in time for the Novenber el ection

precl eared and anot her plan which can be inpl enented

whi ch may no | onger be precl eared and subsequently we may
not be able to hold an el ection under any plan. Now,

j udgment and common sense woul d actually say that

what ever we do, we nust not allow ourselves to find
ourselves in that position

Woul d you, would you coment on the source
or authority for your statenment that there's no probl em
havi ng two precl eared plans and it would have no effect
on the Novenber election?

MR, SILVA: The thought is that the
precl earance woul d probably not happen in tine to affect
t he upcom ng el ection and that the upcoming el ection
woul d probably be used -- would probably refer to the
2002.

COW SSI ONER HUNTWORK:  The question is if
it happened any tine before the Novenber election, would
t hat not cancel preclearance of the plan and we'd not be
able to hold el ections under the new precleared plan with
cancel | ati on of the plan?

CHAl RVAN LYNN: M. Cantel ne.

MR. CANTELME: David Cantel me, Jennings,
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Strouss & Sal non, for Flagstaff.

COW SSI ONER HALL:  Speak up

MR. CANTELME: David Cantel me, Jennings,
Strouss & Sal non, counsel for the City of Flagstaff.

If | may speak to the question of
M. Hunt wor k.

M. Chairman, M. Huntwork, the view of the
City of Flagstaff is if this plan is allowed to remain
with DQJ for its consideration and it is precleared, the
election will still go forward on the 2002 plan; it wll
not prevent the 2002 plan from bei ng i nmpl enent ed, going
forward. It is, in fact, the only plan we could go
forward with given the stay issued by the Court of
Appeal s.

I think what we should focus on is the
future and don't get back in this situation in 2006,
don't spend nobney twi ce on a second submi ssion which will
necessarily waste all the noney already spent.

CHAl RVAN LYNN: M. Huntwork?

COWM SSI ONER HUNTWORK: | understand t he
argunent on the second subm ssion, and all that. | don't
under stand how you can assure us that the election can go
forward on the other plan. The State Court of Appeals
does not have authority to order an election to occur

under a plan that has not been precleared by the United

10
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States Justice Departnent. How do we get past that
pr obl enf
MR, CANTELME: M. Chairnman, Menbers of the
Conmi ssion, M. Huntwork, the view of the Cty of
Fl agstaff is because you have the April 12 plan
precl eared does not prevent, does not do away with
precl earance for the 2002 plan. There's no reason you

could not do away with 2002 under DQOJ. Assurance?

Not hing is absolutely certain. | think odds are very
substantial you can go forward, will go forward with the
2002 plan. It nakes sense to do that.

COW SSI ONER HUNTWORK: Do you have any
authority, any case law that stands for the proposition a
state can have two precleared plans at the sane tine?

MR. CANTELME: | don't have any citations
with me.

COW SSI ONER HUNTWORK: Do you know where
Department of Justice is on that?

MR. CANTELME: | don't know if they've
stated their position.

CHAI RVAN LYNN:  Thank you.

M. Silva, thank you, M. Cantel ne.

COW SSI ONER HALL: | have a question for
M. Cantel ne.

CHAl RVAN LYNN: M. Hall.

11
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COW SSI ONER HALL: M. Cantelne, are you
saying the City of Flagstaff, if the Comm ssion does not
pull the April 12 plan and DOJ were to preclear it, are
you saying that the City of Flagstaff is willing to
stipulate to the 2004 el ections operating under the
current plan?

MR. CANTELME: The City of Flagstaff is not
objecting to go forward under the 2002. W' ve not taken
a position on the Court of Appeals' position. | think
we' ve accepted it.

COW SSI ONER HALL: You'd be willing to put
that in witing?

MR. CANTELME: If you are willing to vote
our way, we wll.

CHAI RVAN LYNN: Ot her questions?

Thank you, gentl enen.

Next speaker, Martin Victor. M. Victor, a
candi date for Senate.

MR VICTOR Martin Victor, not a candidate
for Senate, three-year residency, short of, had to
wi t hdraw candi dacy, 4613 West G eenway Road

I'"mhere today to speak to the principles
of democracy. | believe in denocracy, believe in open
fair debate

Open, that's pretty sel f-explanatory.

12
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Everybody ought to have their opinion voiced, heard.
Fairness is nmore difficult, requires things be
wel | - bal anced. Any Committee, any Conmi ssion, any
Legi sl ature, what happens when you don't have bal ance?
You elinminate the conprom se portion of debate. Right
now in Arizona, there's a six percent advantage of one
party in the Legislature, yet one control, comrand of the
Legi slature. There's inbalance. It needs to be
corrected. The Court in Arizona ruled it is
unconstitutional. It is up to the Conm ssion to show us
they represent the principles of denocracy.

That's all | have to say today.

CHAI RMAN LYNN:  Thank you for that,

M. Victor.

The | ast speaker slip | have this norning
is Mchael Mandell, represents the Arizona Mnority
Coal i tion.

M. Mandel |, good norning.

MR. MANDELL: M chael Mandell representing
the Arizona Mnority Coalition for Fair Redistricting.
We'd echo the statements of M. Silva, the Cty of
Fl agstaff, conments made at the hearing | ast week, and
respectfully request the Comm ssion not wthdraw the
submi ssion allowing it to go forward. There are 16 days

remai ning in the preclearance process, so we'll have a

13
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deci sion very soon. It's one where we don't think that
it's likely that the Departnment of Justice is going to
provi de expedited preclearance at this point, given it
hasn't happened yet, mddle, end of June. W agree it's
probably likely the 2002 plan will go forward as the
precleared plan. So despite that, despite allow ng the
precl eared process to continue, we believe elections this
year will be held under the 2002 pl an.

One thing, one of the questions | got | ast
week was in regards to mnority support for the
Conmission's April 12 plan. 1'd refer to some letters
submtted by the Coalition to the Departnent of Justice.
| have a letter to the Departnent from LULAC as well as a
letter submtted to the Departnment of Justice |'d provide
to the Conmission for edification.

CHAI RVAN LYNN:  Receive for the record.

Questions fromthe Comm ssion?

COW SSI ONER HUNTWORK: M. Mandel |
t hi nki ng of our questions last tinme, and 1'd just like to
ask, want to try to understand, on the assunption that
the election this fall is going to go forward on the 2002
pl an, how woul d your clients then be prejudiced if the
Conmi ssion withdrew t he pendi ng application at the
Justice Departnent and sinply resubnitted it inmediately

foll owi ng the Novermber elections? M thought is that

14
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would elimnate risk to the whole state of having a
precl earance occur sonetime between now and t he Novenber
el ections and thereby raise that issue and yet there
woul d then be no question that the, whatever Justice
Department was going to do with the judge ordered plan,
t hey woul d have anpl e opportunity to do it before the
2006 elections. | don't even know why it would
necessarily cost a significant amount of nobney. W'd
just resubmt it, say take up where you left off.

MR, MANDELL: M. Chairman, M. Huntwork,
t he assunption of 2006 and anple tine is a falsity.
think what is going to happen is because of the appea
and time required -- we don't know when the Court of
Appeals will rule. Probably sonmetime in 2005 briefing
will occur in the Supreme Court and a decision will occur
sonetine in |ate 2005 or early 2006. |If the trial court
is upheld, we're in the exact same position we are in
now.

COWM SSI ONER HUNTWORK:  |'m - -

MR. MANDELL: O if required to redraw and
cone back, redraw that and preclear that, the
ci rcunmst ance that 2006 is so far away, not a problem |
think that is wishful thinking. | think we'll be facing
t he exact same scenario in 2006 as we're facing now.

As far as nmoney, DQJ doesn't just pick up

15
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where they left off. There will be new elections to
review now, require that additional data be subnitted,
t hat anal yzed by Departnment of Justice at some cost to
the state in providing that data as well as the
Department of Justice, federal taxpayers, in analyzing
that data, that wouldn't be spent in the next 60 days,
assum ng they don't ask for additional information,

certainly the taxpayer dollars would be spent next tine

as well.

COW SSI ONER HUNTWORK: M. Chairman, if |
coul d.

CHAI RVMAN LYNN: Go ahead.

COW SSI ONER HUNTWORK:  Take the second
point, understand that. The first point, | think we may

have m sconmuni cati on.

| understand, agree with your statenment we
don't know what the Court of Appeals is going to do. It
may uphol d the Commission's original case, we would be
conpletely done. It nmmy agree what the trial court did
was wong, disagree with the nethods inposed by the trial
court, or result, order us to do it again under new,
different rules, or uphold the trial court conpletely.

The question |I'm asking is a narrow one as
to the specific plan ordered by the trial court. |If the

Conmi ssion were to resubnit that plan in, say,

16
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m d- Novenber 2004, why woul d that not provide anple tine
for the Justice Departnent to consider that plan before
the next election in Arizona? That woul d nean the
Justice Departnent had al nost two full years to consider
t he pl an.

MR MANDELL: M. Chairnman, Huntwork, if
that were the scenario before the Commission, | don't
think there woul d be any prejudice by the Comm ssion in
resubnmitting in Decenber --

COWM SSI ONER HUNTWORK:  Novenmber .

MR. MANDELL: Novenber. The only question
is why the Conmission would do that. W' re 14 days away
froma decision now. Wy would you want to restart the
cl ock again, have 60, 120 days, however nmany days it
t akes, force expenditure of additional taxpayer dollars
for additional reviewthe same year?

COWM SSI ONER HUNTWORK:  Because of the
argunent, because of the argument you nade that the
precl earance of a second plan revokes preclearance of the
first plan. Arizona would be in a situation that it
cannot proceed under the 2002 plan, because it's not
precl eared, and we have the findings of the Court of
Appeal s, which | personally agree with, that it's too
late to inmplenent the judge ordered plan in tinme for 2004

el ections, a horrendous result for the State of Arizona,

17
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whi ch can be avoided, we can avoid that prejudice to the
state and at the sane tine, by your own statenent, not
create any prejudice for the court ordered plan if we
sinmply withdraw it now and resubmt in Novenber.

VMR MANDELL: M. Chairman, M. Huntwork, |
think at this point we all agree it's too late for any
other plan to be inplenented this election cycle w thout
dat es bei ng pushed off, other things changing. It's
unli kely any other plan could be used this election cycle
regardl ess of whether precleared or not.

COW SSI ONER HUNTWORK:  Are you now sayi ng
there's no risk, contrary to what | thought you said two
weeks ago, or |ast week, sorry, are you now saying there
is norisk, if the Justice Departnent preclears the Court
ordered plan, there is no risk that that woul d revoke the
precl earance of the 2002 plan, no risk whatsoever?

MR MANDELL: M. Chairman, Huntwork, |
never say no risk at all. | can say the risk is probably
very mnuscule. W' ve not appeal ed the Court of Appeals
decision to the Supreme Court, |ikely because we woul dn't
get a hearing before the 9th or 10th, or who knows when.
The sane situation, it's already too late, by the tinme
the court took it up and decided that issue. So we don't
feel that will be a problemfor this election regardless

of whether it stays with DQJ or does not.

18
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COWM SSI ONER HUNTWORK:  Thank you.

CHAl RVAN LYNN:  Ms. Hauser, Ms. M nkoff.

M. HAUSER: M. Mandell, just a couple
qguestions. You nentioned a ninute ago that it's too
late, really, to nmove dates. | know during the stay
proceedings | heard M. Eckstein argue dates could be
noved or should be noved, one of the things argued to the
Court of Appeals. | want to check now what |'m heari ng,
that it's the Coalition's current position it is too late
to nove.

MR, MANDELL: M. Chairnan, Ms. Hauser,
after June 9, it is too late to nove dates.

M5. HAUSER: The ot her question | have, in
your coments to the Commission this norning, prior to
M. Huntwork's question, you said that the elections for
this year will probably be held under the 2002 pl an
previously enjoined. That doesn't sound very certain to
me. So | want to doubl e-check what you mean by
"probably."” | nay have a foll owup question to that.

VWhat does "probably" nean in that
situation?

MR, MANDELL: M. Chairnman, Ms. Hauser, as
a lawyer, | can't provide absolute certainties, don't
know what absolute certainties is.

MS. HAUSER:  Ckay.

19



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

per cent
state co
ci rcunst

anot her

MR MANDELL: | don't know a hundred

what the Department of Justice, federal

urt, or what exactly happens in that

court,

ance, haven't done research, haven't found

scenari o where this occurred.

MS. HAUSER. | agree with that.

Coul d you agree the Commi ssion this norning

could provide absolute certainty to the voters and

candi dat
state, i

12 pl an?

agree if

avail ab

al l owi ng the submi ssion to continue woul d af f ect

ei t her.

certaint

es for the election, to the candi dates,

to the

f it were to withdraw the subm ssion of the Apri

MR, MANDELL: M. Chairman, M. Hauser

t he Conmi ssion pulled the plan, one plan were

e, that's true. | don't think going forward,

it,

Like | said, | can't give you a percentage of ny

y, but I think it's pretty strong, unlikely,

anything is going to affect the 2004 elections at this

poi nt regardl ess of whether the Comm ssion | eaves the

pl an or

Resubm s
wast ed,

i f that

pul s the plan.
MS. HAUSER: Ckay.
MR, MANDELL: Let DQJ go forward.

sion of the plan, taxpayer dollars wll

be

the process is only 14 days away from conpl etion

isn'"t allowed to go forward.
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MS. HAUSER: The financial argunent, the
same argunent could be made if the Conmi ssion were
conpl etely successful on appeal that, you know, a great
deal of taxpayer nopney was wasted in requiring
devel opnent of a plan in the first place when it's clear
now t he Conmi ssion was correct in February there is
insufficient tine to inplenent it.

That said, let me ask you this question:
Probabilities you are tal king about, you've indicated you
are unable to give absolute certainty. |If in fact the
Conmi ssion | eaves the plan at DQJ and sonetime before the
el ection, certainly June 21 is one cut-off date, in mny
experi ence DOJ has a habit of sometines very close to the
end of the period sonetines asking for additiona
i nformati on and could bunmp it another 60 to 120 days,
start up with a new 60-day period fromthe tine they get
the i nformation, which you have 60 days to give to them
It's uncl ear something mght happen, sonetinme before the
el ection preclear the April 12 plan. Can you on behal f
of your clients give a hundred percent guarantee that the
Coalition would not go to court in sonme fashion to
di srupt the use of the 2002 Conmi ssion plan that was
previously enjoined and the injunction is now lifted for
the 2004 el ections? Can you give that guarantee?

MR, MANDELL: M. Chairman, M. Hauser, we

21
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are neeting with the Coalition today, can provide nore
information later today after we have met with the
menbers of the Coalition. Unfortunately we were not able
to have that neeting before this neeting, although we

di scussed this with sone of them Those we discussed it
with were in favor of not doing anything this election
allowing that to go forward.

We represent a group of people, so we have
to talk to all menbers before we have a solidified
position. Having said that, | think it extremely
unlikely we'd nove to challenge the 2004 elections. Al
the people we represent are elected officials, for the
nost part. They are running in this election as well.
They need certainty, need to know where they are running,
what they are doing. Their constituents want to know.

It is extrenely unlikely that the Coalition would vote to
nove forward and bring an action to enforce their plan
assumng it gets precleared.

MB. HAUSER Right.

MR, MANDELL: June 21st or --

MS. HAUSER: You don't represent everybody.
You can't speak to what everybody would do. You only
represent the Coalition.

COW SSI ONER M NKOFF: M. Mandell, this

per spective, scenario, concerns all of us. \Whatever plan
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we believe is the map that should be used, whatever
political orientation, all of us are interested that we
conduct the 2004 el ections, nobve absolutely, and that the
peopl e of the State of Arizona know what district they
l[ive in and who the candi dates are and who their choices
are in the general election. | don't think anyone does
not want that kind of scenario.

I'"d like to get your perspective on
sonet hing that has concerned us. W've certainly felt,
|'"ve been led to believe, that if the Departnent of
Justice preclears the current map before them the map we
approved in April of this year, that they will then take
the position that it is the only acceptable map, that, in
effect, it trunps all prior precleared maps, and that the
map that was created in 2002 woul d no | onger be
precleared. That is their position. Therefore,
according to Department of Justice, we cannot use the
2002 map. However, according to the Court of Appeals of
the State of Arizona, we cannot use the map that is
currently before the Department of Justice. So if
precl earance cones through, we are concerned that DQJ is
going to say this is the nmap you have to use, the Court
of Appeals of the State of Arizona is going to say this
is the map you have to use, they're not the sane naps.

There is an election to hold. The people need some sort
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of certainty. |If that occurs, what do you see as the
resol ution that gives certainty to the people of Arizona
for the coming el ection?

MR MANDELL: M. Chairman, Ms. M nkoff,
this circunstance, as far as we can tell, has not
occurred before, where a state has two plans precl eared,
a state has one it wants to use, one it doesn't want to
use. Department of Justice, in order to preclear a plan
force the State of Arizona to use a plan, has to take the
Conmi ssion to federal court to do so, and the Secretary
of State. [It's unlikely, once the el ection nmachinery
starts to go, that a federal court is going to undo that
machi nery, once it's begun the process, once ballots get
printed, once the process gets noving. |It's very
difficult to change at that tine. | don't believe a
federal court is likely, at least on an interimbasis, to
force the State of Arizona to use a plan that will change
boundari es of precincts and change boundaries of voting
districts at the tinme when ballots have al ready been
printed and some may have al ready been mail ed.

COW SSI ONER M NKOFF:  Are you sayi ng that
the burden is on the Departnent of Justice to initiate a
court action to require us to use a new plan rather than
on the State of Arizona to initiate a court action

al | owi ng use of the 2002 plan?
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MR, MANDELL: | don't think the State of
Arizona is forced to go to court to use a plan already in
pl ace, continue on with soneone el se, or some ot her
entity telling themthey can't go forward

COW SSI ONER M NKCFF:  DAQJ.

MR, MANDELL: DQJ can say it, can't enforce
it, absent the courts forcing it.

COW SSI ONER M NKOFF:  Okay.

MR, MANDELL: Go to court forcing the State
of Arizona doing it.

CHAI RMAN LYNN: O her questions for
M. Mandel | ?

COWM SSI ONER HUNTWORK:  1'd like to ask a
question of M. Mandell, our counsel, as well

Couldn't any citizen raise a question, have
two precleared plans, or revocation of a plan, Justice
doesn't have to initiate it, the Coalition doesn't have
toinitiate it, couldn't any voter in the State of
Arizona raise it?

M5. HAUSER:  Yes.

COW SSI ONER HUNTWORK:  The second poi nt,
if there were such litigation, that would have cost
associated with it. The Commission is painfully aware of
how expensive litigation can be, especially when ordered

to pay counsel of all parties involved in litigation.
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CHAl RVAN LYNN: M. Hall

COW SSI ONER HALL: My question, Jimhit on
it, M. Mandell, wouldn't you agree the continued costs
far exceed, any continued cost to rectify any |ega
anmbiguity far exceed any cost of resubm ssion?

MR, MANDELL: Yes. That woul d assune
somebody brings an action.

COW SSI ONER HALL: Are you -- | don't know
the appropriate instrunent, and | know you have a neeting
today with your clients. | guess the question | have:

Is the Coalition willing to stipulate, with a | ega

bi ndi ng i nstrument, whatever is appropriate, they would
not do, take any action to obstruct or interfere with the
conduct of the election for this upcom ng el ection?

MR, MANDELL: M. Chairman, M. Hall, it's
inthe interests of ny clients the elections go forward
in a smooth manner. From speaking with the nenbers of
the Coalition, discussions with menbers | had, | do

bel i eve those nenbers are | eaning toward, would | ean

toward signing such a docunment. Until | get chance to
neet with all of them and get conplete approval, | can't
give a statenent based on -- to bind the Coalition, don't

have authority yet to make that.
COW SSI ONER HALL: What ki nd of document

do you propose that may be, in the event it did occur?
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MR, MANDELL: M. Chairnman, M. Hall, in
the event it did occur, a stipulation, sign, waive the
right to sue to bring that action

COW SSI ONER HALL: That's all | have,

M . Chairman.

CHAl RVAN LYNN:  Thank you, M. Hall

M. Mandel |, thank you.

Next is W Kent Foree, City Attorney for
Lake Havasu.

MR FOREE: Lake Havasu would like to cone
fromsone different points, to the plan currently on
appeal, the one with the trial court's approval, the
other, the trial court's ruling unconstitutionality.
Lake Havasu objected to the second plan, the second plan
taken by the Commi ssion. W feel there are serious |ega
chal | enges, issues with how t he whol e thing cane about.
| submit to the Comni ssioners there is a very rea
chance, even if the trial court is --

We can get into the sanme position again is
the point I'mtrying to nake, the Court of Appeals end up
sending it back for further consideration and new
processing, and you can end up now with the April 12
precl eared plan, you are stuck with later held
unconstitutional under state | aw basis because you didn't

foll ow proper procedures. The trial court ordered
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certain things, didn't always follow those. The tria
court didn't always follow Still, there's serious state
| aw questions about the April 12 map. End up disrupting
it, just like ended up happening with the 2002 nap, end
up unconstitutional after a two-year period.

Lake Havasu takes the position, the Apri
12 map given, becones rush on that, not given proper
opportunity to challenge it, not given opportunity to
cross-exam ne witnesses in front of evidentiary hearing,
in front of trial court, serious error, may very well
lead to invalidation of that map if the Court of Appeals
gets to that, which it hopefully won't, hopefully wll
uphol d the Conmi ssion's 2002 work and uphold the 2002 one
on constitutionality.

Lake Havasu's need is to w thdraw
subm ssi on of the 2004 plan at this tinme, safe options,
ot herwi se | eadi ng down a path to total confusion, which
plan is used.

I was born and raised in Yuna County. [|'m
famliar with the fact elections have been thrown out for
nonconpl i ance with precl earance requirenments and the
Voting Rights Act. It doesn't take a stipulation from
the Coalition, does not do any good, unless a stipulation
fromevery voter in the State of Arizona, and that's not

feasi bl e or possible.
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CHAI RVMAN LYNN:  Thank you, M. Foree.

O her menbers of the public wishing to be
heard at this time? If not, 1'll close public comrent.

For the benefit of nmy fell ow Conm ssioners,
"1l make comment. We always notice for Executive
Session. Should any nmenber of the Conmi ssion wish to
have one, I'd entertain one. | didn't notice having one,
don't wish to call for one. |If any nenber would want to
call one, it's their prerogative.

Wth respect to VI, VIl on the agenda,
guestions raised about specificity of itens and whet her
or not appropriate for nention on the agenda, in an
abundance of caution, | agree. Although not a |awer,
play one TV, I'll dispense with VI, VII. M reading in
nmy office, attorney in ny office, suggest it's perfectly
fine, could be of no consequence in terns of the open
nmeeting |aw, but just for ny fell ow Comi ssioners' sake,
I'"mgoing to, in an abundance of caution, skip those
itens today.

| guess | should skip VIIl, too, not very

specific, mght neet future; itemIX, when we get to it,

we'll do it.

I f no nmenber of the Comm ssion wi shes to
entertain Executive Session, |'ll pause to see if there
is.
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COW SSI ONER HUNTWORK: W can have one
later, if an issue cones up.

CHAI RMAN LYNN: Certainly. 1t's on the
agenda, can do that at any tinme during the neeting. And
we coul d probably stop in the middle of sonething and do
one, if it was appropriate.

Let's at this point move to ItemIV. Item
IV on agenda has to do with the possible removal of the
April 12 plan fromthe Departnent of Justice's review

In order to facilitate discussion on this
item | would ask if there is an affirmative notion on
[tem | V.

COW SSI ONER ELDER:  This is M. Elder.
Yes.

CHAI RMAN LYNN: Go ahead and state your
notion, M. Elder.

COW SSI ONER ELDER:  Commi ssi oner Lynn, the
notion would be that |, let's see, | -- the Comm ssion
shoul d request -- not request -- the Commi ssion should
direct the attorneys to withdraw the plan from Depart ment
of Justice under current review.

CHAI RVMAN LYNN:  |Is there a second to the
noti on?

COW SSI ONER HUNTWORK:  Second.

MS. HAUSER: Submitted April 12.
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CHAI RMAN LYNN:  For clarity sake, the Apri
12 pl an?

COW SSI ONER ELDER:  Correct.

CHAI RVAN LYNN:  Moved and seconded.

Di scussion on the notion?

COW SSI ONER ELDER: | believe it is the
responsibility of the IRCto subnmit a precleared map for
the el ection process. The risk of going in and having
t he appeal -- having the Appeal's Court which granted the
stay of the Superior Court's ruling have the Coalition
cone in, or any other party cone in, and contest the
ability for us to inplenment an el ecti on under the 2002
pl an as amended and precl eared woul d cause a problemwi th
the electorate, with the elected officials, knowi ng when
they are to vote, where they are to participate in the
process. And | don't believe under the Constitution the
| RC can take the risk of not having a precleared plan in
pl ace for the use in the 2004 el ections.

CHAI RVAN LYNN:  Further discussion on the
noti on?

M. Huntwork?

COW SSI ONER HUNTWORK: A coupl e questi ons.
I, just with regard to the notion, my understandi ng of
the notion's direction is withdraw i nmedi ately as soon as

this meeting is over. |s that your intention, M. Elder?
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COW SSI ONER ELDER:  That is the intention
You know, we -- | don't know your discussion earlier on.
| caught mpost of the words. Resubmit right after
Sept enber el ections?

CHAI RVAN LYNN:  Novenmber .

COW SSI ONER ELDER:  Novenber el ections, so
processed, and maybe integrated into the appeals process,
as far as the courts go, get us in line for any kind of
court direction as to nodifying the plan, or DQJ have
qgquestions, give themtine for our response for those
guestions, which still give us an orderly process, you
know, going to the 2006 el ections. What | don't want to
have happen is the Departnent of Justice go in, hey,
precleared a plan, the other plan is off the table now,
no plan. That's not fair to the voters of the state.

COW SSI ONER HUNTWORK:  Dan, you are not
sayi ng the resubm ssion part of this notion.

COW SSI ONER ELDER:  No. Pul | ed.
Hopefully faith in the court systemw ||l be reinstated.
The appeal, a year to 18 nonths, or whatever the tine
frame was, | can't believe a systemthat archaic, inept.

COW SSI ONER HUNTWORK:  Dan, the question
here, do we need to anmend to say inmredi ately or
forthwith? Understood?

CHAI RVAN LYNN: Amend the notion.
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Acceptable to the notion?
COW SSI ONER ELDER:  Anend?
CHAI RMAN LYNN: | nmredi ately.

COW SSI ONER ELDER: | mredi atel y, even date

stanp it.

COW SSI ONER HUNTWORK: | accept that
change.

CHAI RVAN LYNN: Al right.

COW SSI ONER HUNTWORK:  Anot her question of
counsel relating to the notion. |Is this sonething

counsel could do, counsel w thdraw, or does the Chairman
have to sign on behal f of the Comm ssion? How exactly
does it work?

M5. HAUSER:  Counsel submits the Section
Fi ve precl earance on your behalf. Counsel can wi thdraw.
The DQJ regulation requires it sinply be a withdrawal in
writing.

COWM SSI ONER HUNTWORK: M. Chai rman, on
the notion as so anmended, | would just like to make a
coupl e comrents.

CHAI RVAN LYNN: Pl ease.

COW SSI ONER HUNTWORK:  Firstly, | would
like to know whether the court ordered plan will preclear
or not. It is ny intention at a |ater date, although I

support this nmotion, it is ny intention at a later date
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to support the notion, resubmt that plan if nothing
happened at the Court of Appeals to upset viability by
that tinme.

To rem nd everyone of the history, the
Conmi ssion originally submtted a plan found by the
Justice Departnent to excessively dilute the minority
voting in mnority districts and we were conpell ed by the
Justice Departnent to submit a plan stronger for minority
percentages. As a result of that, the trial court was
absolutely correct, that it had an i npact on the overal
conpetitiveness of our districts, inevitably. And, you
know, the trial court was not out of touch with the
original intention of the Comm ssion in seizing on the
new t heory that m ght possibly have resulted -- mght
possi bly have resulted in a way to get back closer to the
percentages that were originally adopted by the
Conmi ssion in the original plans which failed to
preclear. | -- in which | believe then and still believe
were the correct plan for the State of Arizona under
Proposition 106. That's why we adopted it in the first
place. But that is for, my view, for a later tine.

At this point, in nmy mnd, the issue is
that the Comm ssion can provide certainty for the current
el ection for everyone, the voters, also the candi dates

and individuals that make up the Coalition, who
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M. Mandell has stated al so have an interest in certainty
and being able to proceed with the current election. |
think that's in everybody's interest. The one and only
way | think the Comm ssion can help to achieve that is
by, for the time being, wthdrawi ng the current
application.

CHAI RMAN LYNN:  Further discussion on the
noti on?

Ms. M nkoff.

COW SSI ONER M NKOFF: M. Chairman, |'m
very concerned about the inplications of this notion.
' m concerned about it because of uncertainty that
Arizona has al ready experienced with respect to the
el ectoral process and because of the uncertainty | think
that will result if we pull the plan fromthe Depart ment
of Justice at this point.

M. Huntwork speaks about possibly
resubmitting it imediately follow ng the November
election. If allowing it to be at the Departnent of
Justice causes uncertainty, | think resubmtting in
Novenmber causes the same uncertainty. W still don't
have an opinion by an appellate court.

Let's assune an appellate court gives a
deci sion sonetine early next year. At that point the

nonprevailing party goes to the Supreme Court. That wll
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have to run its course, and however long it takes, it may
be | ate 2005 or early 2006 before we have a definitive
deci sion by the Supreme Court. At that the point, if the
Suprenme Court upholds the original map drawn by the
Conmi ssion in 2002, we now have the sane ni ghtnmare |
asked M. Mandel |l about because we have a plan that the
State of Arizona says is the correct plan but we have
what the Department of Justice has presumably precleared,
a new plan, now says we can't the use old plan. O if
the plaintiffs in this case are successful in the appeal
we now have a situation we can no |onger use the 2002
pl an, have a 2004 plan that perhaps has not been
precl eared because of certain issues, have to now go back
and rework that plan. Now 2006, spend the usual tine it
takes to cone up with a new map, goes back to the
Depart nent of Justice, is perhaps challenged in court. |
see two years fromnow we'll be facing the sane ness
we' re facing now.

| believe there is resolution if this plan

is precleared by the Departnment of Justice. Based on

M. Mandell's comments, |I'mconfortable we will not have
a mess, will still proceed this year with the 2002 pl an
in place.

We need to know what the position is on

this map when the appellate process runs its course, know
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whet her using the 2002 map or sone version of the 2004
map, get work done for a change, give people of Arizona
an el ection where they don't have to wonder what district
they're in, where candidates collect signatures for
office in 2006. | think we need to nove forward and find
out what the Department of Justice says about the nmap
| et the appeal process go forward, get everything done as
qui ckly as we can, don't throw another election into
chaos two years from now.

CHAI RVAN LYNN:  Further discussion on the
noti on?

COW SSI ONER HALL: M. Chai rman.

CHAI RMAN LYNN: M. Hall

COW SSI ONER HALL: To ny know edge, all of
t he concerns about anything DOJ, preclear the plan, al
t he concern about one plan trunping another plan is based
on hearsay. |'mnot aware of any authority for that
fear. M concern is that we're afraid of what sonebody
may or may not be saying and if DQJ is or isn't of that
opinion, | think the question of enforceability of an
opinion is an inportant one. | think it's also inportant
that M. Mandell nade one inportant point, a subsequent
subm ssion of the April 12 plan to the Departnent of
Justice will take into account another whole set of

variables, nanely the result of the 2002 election. [|I'm
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interested in knowi ng the opinion of the Departnent of
Justice relative to the plan as it currently stands with
the current information available. And | think that is
pertinent for all future elections and pertinent for the
appeal process and pertinent for everyone to really know
whet her or not that plan conplies. | think that many of
the risks that have been cited are, again, pretty sumary
in nature and really aren't based upon any case |aw or
anything I'"'maware of. And counsel are certainly willing
to correct ne if I'"'mwong in that conclusion. So to ne
| don't see -- | see the risk as miniml of dua
tracking, if you will, simultaneously proceeding forward
pursuant to the recent stay of the Court of Appeals the
2002 plan for election year 2004, sinultaneously allow ng
plan to obtain an opinion from Department of Justice.

CHAI RVAN LYNN:  Thank you, M. Hall

Further discussion on the notion?

M. Huntwork?

COW SSI ONER HUNTWORK: Wl |, M. Chairnan
approaching this at a couple points in tine, personally,
I think Ms. Mnkoff, to sone extent M. Mandell, have
made arguments to the effect reintroducing the plan in
Noverber follow ng el ections could result in chaos even
then. My viewis that that is not |ikely to happen

unl ess somet hi ng changes between now and then. Taking 60
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to 120 days at that tine to see what the view of the
Justice Departnent is of this plan is not likely to

i ntroduce chaos but it is a question, | think, that has
to be addressed at that tine.

At this point in tinme, changing nowto this
point in time, | do not understand how it can be argued
that the risk is minimal or that there is, in effect, no
risk of creating chaos. The facts as | understand it, if
anybody can di sagree with this, nowis the tinme, our
counsel or any other Conmi ssioner, but the facts as |
understand, as they've been presented to us, there's no
case | aw that says what happens when you have a situation
like this. And, as | understand it, our counsel has been
advi sed by counsel at the Justice Departnent that their
position is that when they preclear a plan it
automatically revokes preclearance of all other plans;
there can only be one precleared plan, which is
under st andabl e. Each precleared plan, as we found out
when we went through the precleared plan, |ooks at the
previously precleared plan and considers the issue of
retrogression, so is the benchmark. | don't know how
many hours of testinmony we've had about the benchnark.
Now, when we first did this, one of the questions was we
were ordered by the court to subnmit his plan for

precl earance. | was very concerned about whether this
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woul d have this effect. The analysis was, the argunent
woul d be made that where the second precleared plan
creates a |l ower benchmark it doesn't automatically repea
the first one unless an issue of packing is involved.
Packi ng, at |east has not been so far, involved in this.
This plan, stronger plan, precleared. That's now how it
goes with Department of Justice.

It's not legally accurate, not factually
accurate to say no risk or minimal risk, in my opinion
' mnot accusing anyone of intentionally msrepresenting,
or anything else. [|'mstating nmy conclusion that there
is asignificant risk of the State of Arizona finding
itself in this dilemm.

"Il have to vote based on ny persona
assessnment of that risk that it is not insubstantial

CHAI RMAN LYNN:  Thank you

Ms. M nkoff.

COW SSI ONER M NKOFF: | haven't al ways
been i npressed by the logic that has been in place in the
Department of Justice. But | have been inpressed by
| ogi c used by the federal court system | think the
wor st case scenario is that the Department of Justice
mai nt ai ns we cannot use the 2002 map, that the issue goes
before a federal judge. W had the sanme situation in

2002. If you all recall, we did not have a precl eared
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plan. W had a situation where there was a possibility
of com ng up without a map that could be used for that
election. W went before the federal court. W got a
very, very quick and very efficient ruling on the case
and the election went forward.

Worst case scenario would be that would we
have the situation, | asked M. Mandell about it,
Depart ment of Justice says use one map, State of Arizona
says use one map, go before a federal court. Anybody can
see no |l ogical, possible way a new nap can be put in
pl ace for 2004 el ections. W'd get a ruling fromthe
federal court, and the election would proceed with a nmap
that the counties can all conduct el ections under

CHAI RMAN LYNN:  Well, since it appears to
be two-two, let nme tell you what | think. First, | think
the situation two years ago was different insofar as
there was no precleared plan but the only alternative
mal apportioned plan was the 1990s whi ch everybody agreed
could not be used. The federal court had to do sonething
toinitiate a plan suitable for use in this election and
asked to us nodify the plan we had submitted to the
Department of Justice, based on the Departnent of
Justice's letter forthcomng, | think |argely because the
Court asked themto be there and asked themto weigh in

| don't know that we would have heard from Departnment of
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Justice had that not been the case two years ago. They
di d show up, made known what deficiencies were in the
pl an. The Court was good enough to allow us, and the
Coalition agreed, for use of the 2002 wi th changes nade
suitable and that was used in the 2002 el ections. Here
we are in 2004.

VWhat we' ve been di scussing are what ifs.
VWhat ifs are speculative. | think this mght happen
maybe this will happen; there's probably a good
likelihood this will happen

| think it's a duty of this Conmmission to
provide certainty to the voters, candi dates, and people
of Arizona this election, 2004, be held under a certain
set of maps everyone can | ook at tonorrow and detern ne
which district they are in and where they should get
signatures and where they should raise noney, where they
can get contributions, if running under C ean El ections,
what ever it should be. Quite honestly, there's only one
way to do that, only one in terns of certainty, and that
isto pull the plan. That is the only way everyone
under st ands exactly what will happen in Septenber,
Novermber. No ifs, no maybes, no possiblies, no
whatevers. It is the only way to provide certainty. It
is not a mtter of partisan, not a matter of geographic,

not a matter of anything else, it's a matter of owing it
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to the people of Arizona. W do what is certain on their

behal f.

were worried.

| intend to vote for the notion.
Further discussion on the notion?

If not, roll call.

M. Elder?

COW SSI ONER ELDER:  Yes.

CHAI RMAN LYNN: |Is that "aye"?

COW SSI ONER ELDER: " Aye. ™

CHAl RVAN LYNN: M. Hall?

COW SSI ONER HALL: Did you call ny nane?
CHAI RMAN LYNN: | did. Wre you busy?
COW SSI ONER HALL: Yes, | was.

But | listened to your speech, in case you

CHAI RVAN LYNN:  Not worried at all.
COW SSI ONER HALL: | vote "No."
CHAI RVAN LYNN: Ms. M nkof f?

COW SSI ONER M NKOFF:  "No. "

CHAl RVAN LYNN: M. Huntwor k?

COW SSI ONER HUNTWORK: " Aye. "

CHAI RMAN LYNN: Chair votes "Aye" to

wi t hdraw the plan i mredi ately.

(Motion carries.)

CHAI RVAN LYNN: We've taken care of VI,
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VII. VIl | thought was kind of w shy-washy as wel |

[tem I X

Before | do, any nore business to cone
before the Conmm ssion?

Anyt hing from staff or counsel that is
properly noticed?

If not, the Comm ssion will stand adjourned
until next call of the Chair

Thanks, guys.

(Wher eupon, the Public Hearing adjourned at

approxi mately 10:40 a.m)
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STATE OF ARI ZONA )
) ss.

COUNTY OF MARI COPA )

BE I T KNOMN that the foregoing Arizona
I ndependent Redi stricting Comm ssion Public Hearing
heari ng was taken before me, LISA A NANCE, RPR, CCR
Certified Court Reporter in and for the State of Arizona,
Certificate Number 50349; that the proceedi ngs were taken
down by me in shorthand and thereafter reduced to witten
formvia conputer-aided-transcription by nyself; that the
foregoi ng 45 pages constitute a true and accurate
transcript of all proceedings had upon the taking of said
hearing, all done to the best of nmy ability;

| FURTHER CERTIFY that | amin no way
related to any of the parties hereto, nor aml in any way
interested in the outcone hereof.

DATED at Phoeni x, Arizona, this 23rd day

of August, 2004.

LI SA A. NANCE, RPR, CCR
Certified Court Reporter
Certificate Nunmber 50349
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